
Invalidity of the Criminal Law Amendment (Public Interest Declarations) Amendment 

Act 2013 

1. The Court of Appeal decides the present matter in a legal matrix that now includes the 

Criminal Law Amendment (Public Interest Declarations) Amendment Act 2013 (the 

“Declarations Act”).   

2. The Declarations Act operates in the following way: 

(a) The Minister may recommend that the Governor in Council make a public 

interest declaration for a person subject to a supervision order (ss 22(1), 19) or 

a person subject to a continuing detention order (s 22(2)); 

(b) The Governor in Council may declare that a person released on a supervision 

order must be detained under Division 3 of the Declarations Act if the 

Governor in Council is satisfied the detention of the person under the division 

is in the public interest (s 21(1)).  The Governor in Council is a reference to 

the Governor of Queensland acting with the advice of the Executive Council 

(see s 27, Constitution of Queensland 2001).  The principles of responsible 

government would require the Governor in Council to act with the advice of 

the Executive Council (see Amalgamated Society of Engineers v Adelaide 

Steamship Co Ltd (1920) 28 CLR 129 at 146-148).  

(c) The Governor in Council can not make a declaration under the Act unless 

there has been a relevant decision of the Court of Appeal (the matter must be 

“finally dealt with” under s 21(2)(a)) or the Supreme Court (s 21(2)(b)) under 

the DPSOA. 

(d) The DPSOA clearly identifies a class of people which it affects (see s 3(b) and 

the Dictionary, DPSOA). 

3. The Declarations Act is constitutionally invalid because it usurps judicial powers of a 

Ch III court: 

(a) Finality of decisions.  It is beyond the legislative power of Queensland to remove 

a defining characteristic of a Chapter III court,
1
 relevantly, its power to make a 

“binding and authoritative” determination of law.
2
  The Declarations Act 

undermines the rule of law
3
 and the authority of a Ch III court by authorising the 
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executive government to operate as if it was an appellate court,
4
 by purporting to 

enable it to effect the reversal of the order of a Ch III court.  The principle that the 

judicial power of the Commonwealth cannot be vested in any body that is not a 

Ch III court
5
 prevents any parliament in Australia from vesting judicial power in 

itself or in the executive branch of government.
6
 In doing so, the Declarations Act 

damages both the appearance and the reality of this Court’s decisional 

independence.
7
  The independence of courts is a structural requirement of the 

Australian constitutional system,
8
 and it is an incident of this judicial 

independence that judges be ‘free from political domination by the legislative and 

executive branches of government’.
9
   

4. Further, and/or in the alternative: 

(a) Only a court can order imprisonment after judicial process.  A declaration by 

the Governor-in-Council under the Declarations Act can cause a person who 

would otherwise be released by a court subject to a supervision order under the 

DPSOA to be imprisoned in a corrective services facility (s 22B(2)(e)).  

Exceptional cases aside, the involuntary detention of a citizen in custody by the 

State is permissible only as a consequential step in the adjudication of criminal 

guilt of that citizen for past acts.
10  

The Declarations Act violates this principle by 

interposing an executive process that effects an impermissible executive intrusion 

into the processes or decisions of a Ch III Court
11

 and/or usurps the exclusively 

judicial power to impose penalties and punishments.
12

  Imprisonment is 

punishment.
13

 

(b) Bill of Penalties.  Further, and/or in the alternative, the law is effectively a Bill of 

Penalties and therefore unconstitutional.  A Bill of Penalties is a “legislative 
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enactment which inflicts punishment without a judicial trial”.
14

  The Declarations 

Act authorises the executive government to declare the detention of a person in a 

prison without the safeguards of a judicial trial.
15

 In this respect the Declarations 

Act can be distinguished sharply from the DPSOA.
16

  The fact that the 

Declarations Act does not name the person to be imprisoned is irrelevant to this 

conclusion.  A law that names a class of people (such as “members of the 

Communist Party”) and effects their extra-judicial punishment is correctly 

characterised as a Bill of Penalties.
17

 The Declarations Act is a Bill of Penalties 

because it contemplates a scheme by which a person can be singled out from a 

known class of people and then punished without judicial process.      

5. It is not necessary to wait until the Governor-in-Council has made a declaration under 

the Declarations Act for it to be declared invalid.  The legislation is invalid on its face 

(see e.g. Bank of NSW v The Commonwealth (1948) 76 CLR 1). 

6. The Respondent has standing to seek a declaration of invalidity because he has a 

special interest in the matter: he is a prisoner under the DPSOA who may be identified 

by the Minister under the Declarations Act and then subjected to a declaration by the 

executive government that he be imprisoned (see e.g. Croome v Tasmania (1997) 191 

CLR 119 at 136-8).        
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